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apnea, electric shocks administered to the body, and mild slapping. Others are not physically intrusive, e.g., the removal of privileges and isolation. The behavior techniques using positive reinforcement do not involve physical intrusions. None of these techniques seems to involve serious mental intrusions, no more so than, for example, psychotherapy (see Schwitzgebel 1979, p. 66).
The side effects produced by some of the aversive techniques may be seriously damaging to patients (Bucher and Lovaas 1968, p. 78). Moreover, although the techniques using positive reinforcement typically produce no physical side effects, the deprivation central to some of the aversive techniques may exist as well in some positive reinforcement procedures. Token economies and tier systems, for example, sometimes make meals, a bed, toilet articles, writing and reading materials, religious services, and other basic personal requirements available contingent on behavior in conformity with program goals (Wexler 1973, pp. 84-90). Some recent cases have held that the Constitution requires certain minimum conditions and standards for prisoners (e.g., James v. Wallace 1976). As a result, there may be constitutional limits on using these basic rights and privileges as reinforcers in positive reinforcement programs. To the extent that the Constitution requires these rights and privileges for all prisoners and offenders placed in community-based programs, courts may require that they be made available on a noncontingent basis (see Wexler 1973, pp. 83-85), Moreover, administrative regulations such as those of the Federal Bureau of Prisons, specifying minimum conditions and privileges for prisoners, may also render such reinforcers legally unavailable in token or tier programs.
The constitutional inquiry must focus on the primary effects of these behavioral techniques as well as on their side effects. To what extent do these techniques produce changes in attitude, behavior, and personality in offenders? How long do these changes last? May they be resisted by unwilling subjects? Although the empirical evidence is far from clear, a large number of case studies report strikingly high success rates with the behavioral techniques in the treatment of a wide variety of conditions (Brown et al. 1975, pp. 10-11). However, as with psychotherapy, there is evidence that behavioral treatment works only with cooperative patients and that successful treatment cannot be forced on patients against their will (Bandura 1974, pp. 859-860; Erwin 1978, pp. 180-181; Marks 1976, p. 255).
Certainly, some inmates may find some positive reinforcements too tantalizing to resist, e.g., color TV, air-conditioning, better physical conditions, monetary rewards, and the approval of the Parole Board. But it is rather doubtful that these inducements to change, however strong, would